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FOREWORD

One of the fundamental purposes of the North American Agreement on
Labor Cooperation is to reinforce the labor laws of the signatory nations
in the face of increasing pressures of competition due to free interna-
tional trade. Open trade is intended to bring greater business opportu-
nities and more efficient use of resources resulting in more employment
and economic growth. But open trade also intensifies the pressures of
competition. It forces many companies to make major changes in the
way they do business; it causes new businesses to start up and some com-
panies to go out of business. All competitors must make the maximum
use of their resources and investments and obtain the maximum pro-
duction from their workforce.

Labor laws channel the forces of competition away from negative re-
sponses (competitiveness based on exploitation of the workforce) to pos-
itive responses (competitiveness based on the productivity of the work-
force). Labor laws set the floor for fair competition, creating the
standard conditions within which all competitors must operate. Only if
all observe the rules do the rules serve the common good. If it is possible
to circumvent the rules, if some competitors observe the rules and others
do not, then the rules hinder fair competition rather than enhancing it.

Thus, the greater the pressure of competition the more important is
the consistent and effective application of the standards by which all
competitors must operate.

In establishing their Agreement on Labor Cooperation as a comple-
ment to the North American Free Trade Agreement, the governments of
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Canada, the United States and Mexico accepted the fact that each na-
tion had evolved a different system of labor law and administration.
They agreed that those systems should continue to evolve independent-
ly within each sovereign jurisdiction. But they also recognized the
extremely important fact that these three systems were based on under-
lying principles which were held in common and which could be artic-
ulated. These are the 11 Labor Principles of the NAALC.

Each principle defines a sector of labor law, which is given concrete
expression by the statutes and jurisprudence of the different jurisdic-
tions. The parties to the NAALC undertake solemn obligations to en-
sure that their laws in these sectors are effectively enforced. Thus all
competitors in the North American Free Trade area will operate under
the law in regard to labor matters, administered openly and consistent-
ly. Such is a major objective of the NAALC.

The objective of this publication by the Commission for Labor Coop-
eration is to enable the public at large in North America, and not just spe-
cialists in comparative labor law, to know simply and clearly what those dif-
ferent labor law regimes are and how they are administered. The NAALC
relies primarily on the public to draw attention to any deficiencies which
may occur in regard to labor law administration. It is thus imperative that
the public have ready access to the content of the laws and how they are
meant to apply, organized following the schema of the NAALC.

Some may find the language of this publication rather technical at
times; in fact, every effort has been made to produce a document that is
highly accurate yet general, accessible to as many as possible yet suffi-
ciently precise to be useful as an operational guide. The challenge was
much greater than was originally imagined, not to mention the need to
operate in three languages and to reflect the influence of different legal
cultures. The countless hours of work by the staff of the Secretariat
whose names appear in this book testify to this challenge. But the value
of such an overview, we firmly believe, justifies the investment.

John S. McKennirey
Executive Director

Secretariat
Commission for Labor Cooperation

May 1999
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INTRODUCTION

1. GENERAL INTRODUCTION TO THIS VOLUME 
AND SERIES

A. THE COMMISSION FOR LABOR COOPERATION AND THE NORTH

AMERICAN AGREEMENT ON LABOR COOPERATION

The Commission for Labor Cooperation is a new international organi-
zation created by Canada, Mexico, and the United States under the
North American Agreement on Labor Cooperation (NAALC). Along
with an agreement on environmental cooperation, the NAALC is one of
two supplementary or “side” agreements to the North American Free
Trade Agreement (NAFTA). The NAFTA and the two side agreements
came into force on January 1, 1994. The NAALC is the first interna-
tional labor agreement linked to a trade treaty. It creates an internation-
al discipline on enforcement of domestic labor law, a major innovation
in international labor affairs.

The NAALC sets forth objectives that include promoting 11 basic
Labor Principles, promoting international cooperation in the labor are-
na, improving working conditions and living standards, and ensuring
the effective enforcement and transparent administration of labor laws.
Following these objectives, the NAALC countries agree to a set of six
Obligations that relate specifically to the effective enforcement and
transparent administration of labor law.

15



The NAALC’s 11 Labor Principles and six Obligations define the
scope of the agreement. These Principles and Obligations cover nearly
all aspects of labor rights and labor standards.1 The countries commit
themselves to the Obligations and undertake to promote the Principles,
but they have not established common laws or standards. However, the
countries do agree to open themselves up to reviews and consultations
among themselves on all labor matters within the scope of the Agree-
ment.

In addition to review and consultation, the countries’ obligations re-
garding the effective and transparent enforcement of labor law are sub-
ject to an evaluation by an independent committee of experts and, in
certain circumstances, to dispute resolution by an independent arbitral
panel.

The Agreement establishes an organizational structure for implemen-
tation. It creates the Commission for Labor Cooperation, headed by a
Council of Ministers made up of the cabinet level minister or secretary
responsible for labor matters in each nation, and an international Secre-
tariat to support the Council. Each government has also established a
National Administrative Office (NAO) within its department or min-
istry of labor to receive communications from the public in that country,
to provide information, and generally to facilitate participation under
the Agreement.

B. THE ROLE OF THE SECRETARIAT

As the permanent staff organization of the Commission, the Secretariat
has two main responsibilities. First, it assists the Ministerial Council in
carrying out any of the Council’s functions under the agreement, such as
supporting an independent Evaluation Committee of Experts or Arbi-
tral Panel which the Council may establish, or promoting cooperative

16 GENERAL INTRODUCTION TO THIS VOLUME AND SERIES
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women and men; prevention of occupational injuries and illnesses; compensation in cas-
es of occupational injuries and illnesses; and protection of migrant workers.



activities, including working groups and conferences on labor-related
matters. Second, under Article 14 of the NAALC the Secretariat pre-
pares periodic reports and special studies. Periodic reports cover four
broad areas: (1) labor law and administrative procedures; (2) the imple-
mentation and enforcement of labor law; (3) labor market conditions;
and (4) human resource development issues. In addition, special studies
can be called for at any time on any matter that the Council considers
necessary.

C. COMPARATIVE GUIDE TO LABOR LAW

This volume is the first of a set of comparative guides to labor law in
Canada, the United States, and Mexico. These volumes will describe
how each NAALC member country addresses the six Obligations of the
NAALC with respect to each of the Labor Principles that the NAALC
commits its signatories to promote. They provide a concise description,
for each NAALC member country, of the particular laws, practices, and
administrative procedures which relate to each NAALC obligation. In so
doing, their aim is to promote greater understanding of the legal systems
of each country by providing an accurate picture of how each works and
by facilitating comparisons between them.2

This guide covers basic labor and industrial relations: union organiz-
ing, collective bargaining, and the right to strike as set out in Labor Prin-
ciples 1, 2 and 3 of the NAALC. Subsequent volumes will cover what
the NAALC defines as “technical labor standards,” contained in Labor
Principles 4 to 11.

Labor Principles 1, 2, and 3 and the six NAALC enforcement Oblig-
ations are set out in full at the close of this introduction.

C. COMPARATIVE GUIDE TO LABOR LAW 17
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the labor law systems of the three NAALC member countries. This report is not, how-
ever, an analysis of trends and administrative strategies related to the implementation
and enforcement of labor law, topics addressed under article 14(1)(b) rather than
14(1)(a) of the NAALC.



These comparative labor law guides are intended to serve both the
specialized interests of labor law practitioners and the general interests of
nonpractitioners concerned with the social dimension of expanding
trade relations under the North American Free Trade Agreement.

A separate comparative labor market report series, collectively titled
North American Labor Markets: A Comparative Profile, also published by
the Secretariat, addresses labor force characteristics, employment, earn-
ings and income distribution, adjustment and training programs, and
other critical labor market issues in the North American economy. Like
this report, the Profile is intended for both a specialized audience of
economists and labor policy experts as well as the general public.

D. FORMAT

The first part of this volume provides an introductory discussion of the
three Labor Principles which are its focus. The next three parts set out
for Canada, Mexico and the United States, respectively, a narrative
summary of the law, practice and procedure relevant to those principles
and the NAALC Obligations.

Each country part is divided into seven sections. Section 1 presents a
general introduction to the country’s basic labor policy, the domestic le-
gal foundations of labor rights, dividing lines between labor law juris-
dictions, legal background of individual employment contracts, and ex-
clusions from labor law coverage. Sections 2 through 7 describe,
respectively, the law and practice which relate to the Obligations found
in the correspondingly numbered NAALC article. Thus, section 2 deals
with the substantive rights and protections provided by the labor laws of
the country in question. Section 3 describes government enforcement
measures; section 4, private rights of action to enforce labor rights; and
section 5, the due process protections and remedies available to ensure
enforcement. Section 6 outlines practices with respect to publication of
labor laws, procedures and administrative rulings. Section 7 provides a
brief overview of public information available on labor law and enforce-
ment and compliance procedures in the country.

Each section within each country part is divided further into subsec-
tions. Those subsections are organized to present the key components of
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the relevant law and practice. In order to facilitate cross-country com-
parisons, the subsections in each country part closely parallel those of
each other country part.

Thus, a reader who wishes to understand, for example, how workers
in each member country exercise and enforce the right to organize will
find, in each country part, a description of the relevant rights under na-
tional law (in section 2), a description of how those rights may be en-
forced (in sections 3 and 4), and a description of what remedies are avail-
able to ensure their enforcement (in section 5). The reader will also be
able to quickly compare the law and practice of different countries by
turning to the corresponding sections and subsections of other country
parts. In addition, on many topics the text includes brief comparative
summaries of key differences between the countries. These are placed at
the end of each section or subsection and are printed in bold type.

Paragraphs in bold type highlight key comparisons between coun-
tries. The reader can see at a glance, without having to review another
country section, a summary of how one country’s law and practice
resembles or differs from that of the other countries. Box insets provide
legal detail, statistics, practical examples, and other background infor-
mation. These items are intended to bring life to the often unavoidable
technicalities and generalities of labor law discussion. The Secretariat
wants its reports and profiles to be “reader friendly” as well as technical-
ly accurate, for use in workshops, seminars, trade union and employer
training programs, classrooms, community organizations and other
v e n u e s .

E. SCOPE OF THE GUIDE

As a supplemental agreement to the NAFTA, the NAALC is most di-
rectly concerned with labor rights in sectors engaged in trade among the
three countries. Accordingly, this initial guide focuses on the main labor
law systems for the three countries’ private sector employers and employ-
ees. Each country has separate, highly developed legal regimes for public
sector labor relations. Further, they often have special provisions for cer-
tain private or mixed public-private enterprises, or for limited special
categories of workers. However, except for the U.S. Railway Labor Act
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(which is discussed because of the importance of the railway and airline
industries to trade), those distinct labor law regimes are not treated here.

Even within the main body of private sector labor law, this guide can-
not delve into every area of labor law and practice. The treatment or
omission of treatment of any employment sector or any aspect of labor
law in this volume in no way reflects an interpretation of the scope of the
North American Agreement on Labor Cooperation.

Box 1.1

Labor Principles 1, 2, and 3 of the NAALC

1: Freedom of Association and Protection of the Right to Organize

The right of workers exercised freely and without impediment to establish and
join organizations of their own choosing to further and defend their interests.

2: The Right to Bargain Collectively

The protection of the right of organized workers to freely engage in collective
bargaining on matters concerning the terms and conditions of employment.

3: The Right to Strike

The protection of the right of workers to strike in order to defend their collec-
tive interests.

Box 1.2

NAALC Part 2: Obligations

Article 2: Levels of Protection

Affirming full respect for each Party’s constitution, and recognizing the
right of each Party to establish its own domestic labor standards, and to
adopt or modify accordingly its labor laws and regulations, each Party
shall ensure that its labor laws and regulations provide for high labor stan-
dards, consistent with high quality and productivity workplaces, and
shall continue to strive to improve those standards in that light.
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Article 3: Government Enforcement Action

1. Each Party shall promote compliance with and effectively enforce its
labor law through appropriate government action, subject to Article 42,
such as:

a. appointing and training inspectors;
b. monitoring compliance and investigating suspected violations, in-

cluding through on-site inspections;
c. seeking assurances of voluntary compliance;
d. requiring record keeping and reporting;
e. encouraging the establishment of worker-management committees

to address labor regulation of the workplace;
f. providing or encouraging mediation, conciliation and arbitration

services; or
g. initiating, in a timely manner, proceedings to seek appropriate

sanctions or remedies for violations of its labor law.
2. Each Party shall ensure that its competent authorities give due con-

sideration in accordance with its law to any request by an employer, em-
ployee or their representatives, or other interested person, for an investi-
gation of an alleged violation of the Party’s labor law.

Article 4: Private Action

1. Each Party shall ensure that persons with a legally recognized interest
under its law in a particular matter have appropriate access to adminis-
trative, quasi-judicial, judicial or labor tribunals for the enforcement of
the Party’s labor law.

2. Each Party’s law shall ensure that such persons may have recourse
to, as appropriate, procedures by which rights arising under:

a. its labor law, including in respect of occupational safety and health,
employment standards, industrial relations and migrant workers,
and

b. collective agreements, can be enforced.

Article 5: Procedural Guarantees

1. Each Party shall ensure that its administrative, quasi-judicial, judicial and
labor tribunal proceedings for the enforcement of its labor law are fair, eq-
uitable and transparent and, to this end, each Party shall provide that:
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a. such proceedings comply with due process of law;
b. any hearings in such proceedings are open to the public, except

where the administration of justice otherwise requires;
c. the parties to such proceedings are entitled to support or defend

their respective positions and to present information or evidence;
and

d. such proceedings are not unnecessarily complicated and do not en-
tail unreasonable charges or time limits or unwarranted delays.

2. Each Party shall provide that final decisions on the merits of the
case in such proceedings are:

a. in writing and preferably state the reasons on which the decisions
are based;

b. made available without undue delay to the parties to the proceed-
ings and, consistent with its law, to the public; and

c. based on information or evidence in respect of which the parties
were offered the opportunity to be heard.

3. Each Party shall provide, as appropriate, that parties to such pro-
ceedings have the right, in accordance with its law, to seek review and,
where warranted, correction of final decisions issued in such proceedings.

4. Each Party shall ensure that tribunals that conduct or review such
proceedings are impartial and independent and do not have any substan-
tial interest in the outcome of the matter.

5. Each Party shall provide that the parties to administrative, quasi-ju-
dicial, judicial or labor tribunal proceedings may seek remedies to ensure
the enforcement of their labor rights. Such remedies may include, as ap-
propriate, orders, compliance agreements, fines, penalties, imprison-
ment, injunctions or emergency workplace closures.

6. Each Party may, as appropriate, adopt or maintain labor defense of-
fices to represent or advise workers or their organizations.

7. Nothing in this Article shall be construed to require a Party to es-
tablish, or to prevent a Party from establishing, a judicial system for the
enforcement of its labor law distinct from its system for the enforcement
of laws in general.

8. For greater certainty, decisions by each Party’s administrative, qua-
si-judicial, judicial or labor tribunals, or pending decisions, as well as re-
lated proceedings shall not be subject to revision or reopened under the
provisions of this Agreement.
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Article 6: Publication

1. Each Party shall ensure that its laws, regulations, procedures and ad-
ministrative rulings of general application respecting any matter covered
by this Agreement are promptly published or otherwise made available in
such a manner as to enable interested persons and Parties to become ac-
quainted with them.

2. When so established by its law, each Party shall:
a. publish in advance any such measure that it proposes to adopt; and
b. provide interested persons a reasonable opportunity to comment

on such proposed measures.

Article 7: Public Information and Awareness

1. Each Party shall promote public awareness of its labor law, including
by:

a. ensuring that public information is available related to its labor law
and enforcement and compliance procedures; and

b. promoting public education regarding its labor law.

2. INTRODUCTORY COMMENTS ON NAALC 
LABOR PRINCIPLES 1, 2 AND 3

A. LABOR PRINCIPLE 1: FREEDOM OF ASSOCIATION AND PROTECTION

OF THE RIGHT TO ORGANIZE

The right of workers exercised freely and without impediment to establish
and join organizations of their own choosing to further and defend their
interests.

Freedom of association is the bedrock workers’ right on which all other
labor rights rest. It stems from a basic human need for society, commu-
nity, and shared purpose in a freely chosen common enterprise.

Freedom of association is enshrined in every major international hu-
man rights instrument: the Universal Declaration of Human Rights; the

A. FREEDOM OF ASSOCIATION AND PROTECTION OF THE RIGHT TO ORGANIZE 23



International Covenants on Civil and Political Rights and on Econom-
ic, Social and Cultural Rights; and the human rights charters of Europe,
Africa and the Americas.

The consensus of the world community reflected in those instru-
ments is that freedom of association is a fundamental right that must not
be derogated for any ulterior motive, including economic development.
The NAALC partners have made freedom of association and protection
of the right to organize the first of the Labor Principles to which they
commit themselves.

Freedom of association is not only important for workers. It reaches
all forms of organization in civil society: political, religious, social, cul-
tural and more. Independent, nongovernmental organizations such
a s trade unions and federations, business enterprises and employers’
federations, churches, community organizations and other associations
o f many kinds play a vital role in the societies of all three NAALC
c o u n t r i e s .

In the workplace, freedom of association is manifested above all in the
right of workers to organize themselves to promote and defend their in-
terests in employment. There is a key distinction, however, between
freedom of association and protection of the right to organize. In human
rights discourse, freedom of association is often referred to as a “negative
right.” This means that for the right to be enjoyed by workers, the State
should do nothing — place no “impediment” in their way, nor cause
them to suffer any disadvantage for attempting to associate, as long as
their activity is lawful. (The phrase “negative right” seems contradictory,
but it is the terminology employed in human rights theory to distinguish
it from “positive rights” such as those described below.)

Protection of the right to organize is a “positive right.” For the right
to be enjoyed, the State must act affirmatively, or positively, to protect
the right. Governments do this by enacting laws which enable workers
to establish and administer autonomous organizations, laws which give
those organizations the legal capacity to act on the collective decisions of
their members, and laws which prohibit both interference with those or-
ganizations and discrimination or other forms of retaliation against
workers or their leaders who seek to organize. To be fully effective, these
laws must provide both remedies for workers and unions harmed by
such discrimination and also sanctions against violators.
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The United States, Mexico and Canada, each in its own way and con-
sistent with its own history, culture and values, have incorporated the
principles of freedom of association and protection of the right to or-
ganize in their constitutions, charters, laws and national practices. All
three countries have laws that forbid discrimination against workers who
seek to form trade unions and that provide remedies for victims of such
discrimination.

In the United States, the First Amendment of the Constitution pro-
tects rights of assembly and speech and the right to petition the govern-
ment for redress of grievances. In Mexico, Article 9 of the Constitution
protects the general right of association, and Article 123 establishes the
right of workers and employers to defend their respective interests by
forming trade unions and professional associations. In Canada, Section
2(d) of the Charter of Rights and Freedoms guarantees freedom of associ-
ation. The courts of all three countries safeguard these basic constitu-
tional rights.

Each country has adopted laws and regulations protecting the right to
organize: the National Labor Relations Act (NLRA) in the United States,
the Mexican Federal Labor Law (FLL), and Canada’s provincial labor re-
lations acts or codes and the federal Canada Labour Code.

These laws require vigilance for their effective application. Laws pro-
tecting freedom of association and the right to organize are precondi-
tions to effective exercise of these rights, but these laws are not sufficient
in themselves. With the dramatic economic changes of the late 20th
century and the forthcoming challenges of the 21st century, the effective
enforcement of these rights is critical to achieve the objectives set forth
in the North American Agreement on Labor Cooperation.

B. LABOR PRINCIPLE 2: THE RIGHT TO BARGAIN COLLECTIVELY

The protection of the right of organized workers to freely engage in collective
bargaining on matters concerning the terms and conditions of employment.

The right to organize does not exist in a vacuum. Workers exercise
their freedom of association for a purpose: to obtain just and favorable
terms and conditions of employment when they have freely decided that
collective representation is preferable to individual bargaining. Protect-
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ing the right to bargain collectively guarantees workers a unified voice to
engage their employer in an exchange of information, proposals and di-
alogue to establish wages, benefits, and other terms and conditions of
employment.

Protecting the right to bargain collectively requires employers to en-
ter into relationships with trade unions. Because protecting the right to
bargain implicates the rights of employers in a profound fashion, its
place in labor rights discourse is more complex than that of workers’
freedom of association and protection of their right to organize. Differ-
ent countries have developed a variety of methods for collective bargain-
ing, based on their own history and culture of labor relations.

In some countries the law creates an affirmative duty to bargain in
good faith. Such laws compel employers whose workers have chosen col-
lective representation to bargain with their union, whether or not the
employer voluntarily consents. Other countries avoid the imposition of
involuntary bargaining. They allow the workers’ right to strike or the
prospect of state intervention in bargaining to induce employers to bar-
gain out of practical necessity rather than legal compulsion.

To compel an employer to bargain, some countries require proof that
a majority of workers desire collective representation. Other countries
protect the right of a minority union to bargain with an employer, re-
quiring only a minimum number of union members.

Labor laws in some countries favor a system of craft unionism, where
unions of workers in different occupations bargain separately with an
employer. Others favor industrial unionism, combining workers in dif-
ferent occupations in the same union to bargain as a group with their
employer. Still others permit a combination of craft and industrial
unions in the same workplace.

Some countries grant exclusive representation rights to one union
through a system of union certification. Some of these countries will cer-
tify only a union that the majority of workers have chosen. Others will
certify the most representative union, even without a majority. Other
countries allow multiple unions in a single workplace, even in the same
occupation or “bargaining unit.”

Many countries require employers to consult with employee “works
councils” on decisions affecting workers, whether or not a trade union is
present in the workplace. The European Union (EU) has adopted a Eu-
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ropean Works Council Directive requiring consultation by any firm op-
erating in two or more EU countries with a works council made up of
worker representatives from workplaces in each of the countries where it
operates.

In some countries the law specifies clauses that must be contained in
a collective bargaining agreement or topics that must (or may not) be ne-
gotiated between employers and unions. Others leave the entire process
to the bargaining parties. Certain countries extend the terms of collec-
tive agreements to nonunionized workers and enterprises in the same in-
dustrial sector. Others confine the terms of agreements to the parties
that negotiated them. Many countries require arbitration of collective
bargaining disputes under certain circumstances, while others prefer to
let the free play of bargaining power in a market economy determine the
outcome of disputes.

This is just a sample of the variety of requirements and structures
shaped by different collective bargaining laws. Despite these differences,
however, the right to bargain collectively stems unbroken from the prin-
ciple of freedom of association and the right to organize. It is the pri-
mary means by which those fundamental rights emerge in the real life of
workers and managers as they bargain over terms and conditions in the
workplace and the means by which their agreements endure. In short,
the right to bargain collectively is the “real” implementation in the eco-
nomic and social setting of the “ideal” civil and political rights of associ-
ation and organizing.

The United States, Mexico and Canada share certain key features of
their collective bargaining systems: exclusive representation; government
certification or registration of bargaining representatives; the importance
of majority status; a mix of craft and industrial bargaining structures;
government conciliation and mediation services, and more.

The three countries also have significant differences. For example,
U.S. and Canadian laws impose on employers a “duty to bargain in good
faith” when a majority of their workers have chosen union representa-
tion. This duty is enforced by the definition and prohibition (as unfair
labor practices) of a “refusal to bargain” in the United States and a “fail-
ure to bargain in good faith” in Canada. In contrast, Mexican law pro-
motes collective bargaining by protecting the rights of workers and their
unions to strike and by allowing unions to seek the intervention of Con-
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ciliation and Arbitration Boards to resolve collective bargaining dis-
putes. Mexican law does not use the unfair labor practice concept and
does not impose a formal duty to bargain on employers.

Mexican law provides for “law-contracts” which extend negotiated
terms of employment, on a mandatory basis, to cover all workers and
employers belonging to a specific industrial branch or region provided
that certain thresholds of representation are met. In Canada, only the la-
bor laws of Quebec provide for similar coverage of nonunionized work-
ers and employers by a negotiated contract through the extension of col-
lective agreements by legal decree. The laws of the United States do not
provide for extending contract terms to outside parties.

With all their similarities and differences, the United States, Mexico
and Canada all maintain the right to bargain collectively as an essential
feature of their labor relations systems. As North American economic in-
tegration progresses, the pressures of international competition on the
labor force will intensify. Labor laws provide workers with a means of
coping with these pressures and defending their interests through col-
lective action. These laws will increase in importance as the labor market
forces engendered by international trade and capital movements also in-
crease in intensity. Thus, the success of the North American Agreement
on Labor Cooperation depends on continued effective enforcement of
this basic right.

C. LABOR PRINCIPLE 3: THE RIGHT TO STRIKE

The protection of the right of workers to strike in order to defend their col -
lective interests.

The right to strike concludes the fundamental labor and industrial re-
lations principles of the North American Agreement on Labor Cooper-
ation. Together, these first three NAALC Labor Principles form a foun-
dation for the protection, enhancement and enforcement of workers’
basic rights — a stated purpose not only of the NAALC but also of the
NAFTA. This structure of rights cannot stand if any one of these three
principles is diminished or compromised.

Without the right to strike there cannot be genuine collective bar-
gaining; there can only be collective entreaty. Without genuine collec-
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tive bargaining, freedom of association and the right to organize are de-
void of any value in the real world of employment and labor relations.
Thus, these three rights necessarily form a seamless whole of basic pro-
tection for workers. A strike is generally a mechanism of last resort and
often not a preferred means of resolving disputes. Nonetheless, the pos-
sibility of its use is well recognized as a necessary underpinning to the
collective bargaining process.

New complexities arise in the progression from the freedom of asso-
ciation to the right to strike, however. The right to strike affects legiti-
mate concerns of parties outside the employment relationship. In a com-
mercial setting, vendors, customers, distributors and other entities
engaged in business with a firm whose employees exercise the right to
strike may be affected by the strike. In turn, they may well affect the
strike by continuing or not to do business with the struck firm. Other
workers and unions might support a strike because they see their own
welfare affected by its outcome. They may also support workers who
strike in hopes of raising labor standards generally, or from a sense of sol-
idarity among workers. In the larger social setting, segments of the gen-
eral public might be affected by a strike. Some might oppose the strike,
and some might support it. For these reasons, governments often active-
ly regulate the right to strike, and the international community has rec-
ognized the legitimacy of many such forms of regulation.

Of the three NAALC countries, only Mexico constitutionally guar-
antees the right to strike. Some U.S. courts have identified a right to
strike within constitutional guarantees of freedom of association, but the
question has not been definitively decided by the Supreme Court. The
Supreme Court of Canada has decided that the right to strike is not
guaranteed by the freedom of association clause of the Canadian C h a r t e r
of Rights and Freedoms.

Whatever their constitutional doctrine, the NAALC countries recog-
nize that the right to strike is a necessary recourse for workers to promote
and defend their employment interests. Each country’s laws maintain
the basic right of private sector workers to strike for a new collective
agreement after legal requirements have been fulfilled. However, the
United States and Canada have each established limits on the right to
strike, and Mexico has a series of complex mandatory procedural re-
quirements for exercising the right to strike.
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In the United States, for example, a controversial “striker replace-
ment” doctrine permits employers to permanently replace striking
workers with newly hired employees, except where strike action is taken
in response to unfair labor practices by the employer. In Mexico, strikes
may be declared “nonexistent” by a Conciliation and Arbitration Board
if legal requirements are not fulfilled. Such a decision forces workers to
return to work or lose their jobs. In Canada, the law prohibits any strike
during the term of a collective bargaining agreement.

Finding the proper balance between government’s interest in mini-
mizing the harm resulting from industrial conflict and its obligation to
protect workers’ right to strike in defense of their collective interests
presents a challenge to legislators and labor law enforcers. The challenge
is even greater in a rapidly liberalizing international economy, where the
power of capital to freely cross borders contrasts with the relative immo-
bility of workers and their families, who are grounded in their local
communities. Protection of the right to strike is thus vital to the en-
hancement of workers’ basic rights proclaimed as an objective by the
North American Agreement on Labor Cooperation.

30 INTRODUCTORY COMMENTS ON NAALC LABOR PRINCIPLES 1, 2 AND 3


