Panel Remarks of Carlos Quintana

Attorney

U.S. Department of Labor

Second Session:  Transparent procedures for the registration of unions in the Federal and state jurisdiction
Initially, it is important to note that the U.S. Department of Labor does not enforce any laws related to workers' rights to form or join a union or to engage in collective bargaining with their employer.  The National Labor Relations Board is the Federal agency responsible for enforcing those rights.
I. Union Registration

A. Only two workers are necessary to form a union.  Neither recognition by the employer nor prior authorization or registration with the government is necessary.
B. Once formed, a union can collect dues, obtain property, assist workers, and defend their interests.  Section 301 of the Labor Management Relations Act creates private right of action for unions to sue and be sued for enforcement of contracts.  
C. Unions are governed by the terms of their constitution and bylaws.  Unions are free to determine their own course of legal, political, and strategic action, provided they comply with their constitution and laws regarding internal union democracy.  
II. Reporting Requirements

A. The Labor-Management Reporting and Disclosure Act of 1959 (LMRDA) and the Civil Service Reform Act of 1978 (CSRA) require labor unions, union officers and employees, employers, labor relations consultants, and surety companies to file certain reports with the U.S. Department of Labor's Office of Labor-Management Standards (OLMS).  

B. The LMRDA applies to labor organizations which represent private sector employees and U.S. Postal Service employees while the CSRA applies to labor organizations which represent employees in most agencies of the executive branch of the federal government. The reporting requirements do not apply to unions representing only state or local government employees.  State or local central bodies (i.e., entities chartered by the federations of unions not as worker representatives, but as entities engaged in education, legislative activities or coordinating activities).
C. Information report (LM-1)
1. Unions are required to file a report containing, among other things, basic identifying information within 90 days after the date on which the union first became subject to the LMRDA or CSRA.  Information reports disclose the union's name, affiliation, mailing address, fiscal year, membership fees and dues, and constitution and bylaws provisions governing specific aspects of its activities.  They must also include copies of the union's constitution and bylaws.  Copies of the collective bargaining agreement are not required to be filed with OLMS.  
2. Thereafter, a union updates its initial Form LM-1 report by filing an amended Form LM-1 as necessary with its annual financial report to disclose changes in the practices or procedures which are not contained in the union's constitution and bylaws.

D. Annual financial reports 
1. Unions must file one of three types of annual financial reports (LM-2, LM-3, LM-4) based on the total annual receipts of the union. The annual financial reports vary in the level of detail which must be reported and must be filed within 90 days after the end of the labor organization's fiscal year.

E. Union officer and employee reports

1. Labor organization officer and employee reports (LM-30) must be filed by union officers or employees (except clerical or custodial) if they, their spouses, or minor children had any interest, transaction, income, or benefit under specific conditions to disclose possible conflicts of interest.
2. Employers must also file annual reports to disclose certain specified financial dealings with their employees, unions, union agents, and labor consultants (e.g., loan to union officers or employees)
F. Recordkeeping requirements

Every person who is required to file a report under the LMRDA or the CSRA, either as an individual or as an officer of a union or employer, is responsible for maintaining records which will provide in sufficient detail the information and data necessary to verify the accuracy and completeness of the report.  These records must be kept for at least 5 years after the date the report is filed. 

G. Public disclosure web site (www.union-reports.dol.gov) 

1. All reports are public information, and the Secretary of Labor may publish any information or data obtained from reports filed under the reporting provisions of the LMRDA or CSRA.

2. Copies of Reports.  Any person may examine labor organization annual financial reports, union officer and employee reports, and employer and labor relations consultant reports free of charge or purchase copies via the Online Public Disclosure Room for 15 cents per page.

3. Anyone with a computer and internet connection can view and print copies of these reports for year 2000 and later in pdf format. Individuals can also conduct searches of union records and generate reports based on user-selected search criteria.
4. The LMRDA requires every labor organization to make available the information in these reports to all of its members.  Individual members must file suit in State or Federal district court to enforce this requirement.
H. Enforcement of Reporting Requirements

1. OLMS has authority to conduct investigations concerning compliance with the reporting requirements of the LMRDA and the CSRA. The Secretary of Labor may file civil actions in Federal courts to restrain violations and ensure compliance with the LMRDA reporting requirements. 

2. Enforcement of the CSRA reporting requirements is through administrative action which involves the filing of a complaint by OLMS, a hearing before a Department of Labor administrative law judge, the judge's report and recommendation, and a decision and order by the Assistant Secretary for Employment Standards.
3. Criminal Penalties may be imposed for willfully failing to file a report, keeping required records, and knowingly making a false statement or representation of a material fact.  These and other similar acts are punishable by a fine of not more than $100,000, imprisonment for not more than 1 year, or both. 

III. Bill of Rights

A. Title I of the LMRDA contains the Bill of Rights for members of labor organizations, which provides protection against improper discipline, equal rights to participate in union activities, freedom of speech and assembly with other members, and safeguards against improper dues increases. Union members and non-union employees also have the right to receive or inspect copies of collective bargaining agreements, and the right to be informed of the LMRDA.
B. The Secretary of Labor does not have the authority to enforce the Bill of Rights under the LMRDA, except section 104, which guarantees each union member the right to view his collective bargaining agreement. Other provisions of the Bill of Rights are enforceable only by private action of a union member in United States district court as provided under section 102 of the LMRDA. Therefore, employees should contact a private attorney for advice.  
IV. Investigations

A. OLMS conducts investigations to determine if violations of the LMRDA have occurred.  Investigations are initiated based on complaints from union members, information developed by OLMS as a result of reviewing reports filed, information developed during an audit, and information obtained from other government agencies.  Investigations may involve civil matters (e.g., election of union officers) or criminal matters (e.g., embezzlement of union funds).  

V. Education and Compliance Assistance

A. OLMS has an active education and compliance assistance program to promote compliance with the LMRDA by informing union officers and others affected by the law of their rights and responsibilities and by encouraging members to exercise their rights under the LMRDA.

· Pamphlets
· Seminars and workshops 

· Participates in union conventions
B. The Local Election Advisory Program (LEAP) is a proactive election assistance program intended to assist local unions with election problems.  OLMS tracks upcoming elections of local unions that have had past election problems and offers technical assistance in their upcoming election to avoid new problems.

C. In 2007, OLMS established a Union Advisory Services program to review union constitutions and bylaws that may conflict with the LMRDA.  If OLMS detects any problematic provisions, it will notify the union in writing and points out the potential conflict.  In 2007, OLMS instituted 86 constitution reviews and mailed 45 constitution review letters. 

D. In addition, all initial LM-1 reports filed by newly created unions are reviewed and a revised initial form is sought if the initial report is deficient.  In 2007, 206 initial reports were reviewed and 106 letters seeking new or amended reports were prepared.  
VI. Elections of Union Officers

A. The LMRDA establishes minimum standards:
1. How frequently elections must be held

2. Method of election (secret ballot for local union elections)
3. Reasonable opportunity for members to nominate candidates

4. Right to be a candidate

5. Right to vote

6. Right of candidates to have union distribute their campaign material at the candidate's own expense
7. Right of candidates to have observers at the polls and ballot count

8. Election notice must be mailed to all members

9. Union money cannot be used to support a candidate

10. Employer money cannot be used to support a candidate
B. How union election rules are enforced
1. Member must first protest to the union in accordance with the time frames and procedures established in the union's constitution and bylaws.  
2. Member can then file a complaint with the OLMS, which will investigate.  Members must be in good standing with the union, as defined it its constitution and bylaws, both at the time of the election and when filing with OLMS.  
3. If DOL finds a violation, they will try to get the union to conduct a new election under OLMS supervision

4. If OLMS is unsuccessful, they will file a court suit

VII. Protecting Union Funds

A. Union officers have fiduciary responsibilities. Under Section 501(a) of the LMRDA union officers have a duty to manage the funds and property of the union solely for the benefit of the union in accordance with its constitution and bylaws.  However, the Secretary of Labor has no authority to enforce section 501(a), which is only enforceable by private suit by a union member.  If the issue amounts to a crime, the officer may be susceptible to prosecution by the state.
B. The Secretary of Labor does have the authority to enforce section 501(c) of the LMRDA, which prohibits the embezzlement of union funds by union officers and employees. Embezzling union funds is a crime that is investigated by OLMS and prosecuted by the Department of Justice.  It is punishable by a fine and/or imprisonment.
C. Individuals who are convicted of certain crimes cannot hold union office or employment.
D. DOL audits unions’ books and records and provides compliance assistance to union officials to help them correct problems detected during the audit and to help prevent future violations.
Third Session:  Access to collective bargaining agreements in the Federal and state jurisdictions
VIII. Access to Collective Bargaining Agreements

A. Under section 104 of the LMRDA a local labor organization must provide, upon request, a copy of any collective bargaining agreement that it has negotiated to any member and to any employee whose rights as an employee are directly affected by the agreement. If the parent body negotiates a collective bargaining agreement, the parent union is required to send a copy of the agreement to any local who has members directly affected by the agreement. 

B. The Secretary of Labor has the authority to enforce section 104 by bringing suit in Federal district court if warranted. Any union member who believes his labor organization has violated section 104 may contact the OLMS field office in whose jurisdiction the union is located for assistance. A union member may also enforce his rights under section 104 by private suit in a Federal district court.

C. You do not have to be a member of the union to file a complaint alleging that you were denied access to a collective bargaining agreement directly affecting your rights.

D. Labor organizations are not required to file copies of their collective bargaining agreements with OLMS. However, OLMS maintains a "collective bargaining agreements file" for public use, which contains approximately 2,100 collective bargaining agreements from the public and private sectors.  For more information about the OLM collective bargaining agreements file, including the procedures for obtaining agreements, go to http://www.dol.gov/esa/olms/regs/compliance/cba/index.htm. Otherwise you must obtain them from your union.
E. Documents are submitted by signatories on a voluntary basis. Therefore, some materials may not be current or available for all major bargaining units. In addition, some documents are not available to the general public at the request of one or both of the parties to the agreement. 
F. Collective bargaining agreements covering 1,000 or more workers, excluding railroads and airlines, are included in this file. Copies of agreements covering fewer than 1,000 workers are not included. The National Mediation Board is responsible for copies of collective bargaining agreements covering railroads and airlines.  
G. How to Access the Collective Bargaining Agreements File 
Collective bargaining agreements covering 1,000 or more workers are available from the links on this page. They are also available in the OLMS Public Disclosure Room in Washington, DC at: 

U.S. Department of Labor
Employment Standards Administration
Office of Labor-Management Standards
200 Constitution Avenue, NW, Room N-1519
Washington, DC 20210
Telephone: (202) 693-0125
Fax: (202) 693-1344

The OLMS Public Disclosure Room hours of operation are from 8 a.m. to 4 p.m., Monday through Friday, excluding Federal holidays. 

Copies of any CBA may also be purchased. Requests may be submitted in person, by mail, by telephone, or by fax.  There is a duplication cost of 15 cents per page, after the first 30 pages. 
PAGE  
2

